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OPINION
FACTS

In the opinion on the direct appeal of the petitioner’ s convictions, this court set out the facts
of the cases upon which he was convicted:

The Defendant’s convictions for sexual battery and one count of aggravated
burglary relateto incidentson August 30, 1999, involving S.S,, thethirteen-year-old



victim. His convictions for aggravated rape, one count of aggravated burglary, and
two counts of aggravated kidnapping relate to events involving the same victim on
October 30 and 31, 1999.

LorettaSaulter, thevictim'smother, testified that in 1999, she, thevictim, and
her other daughter were living in a two-bedroom duplex on Lamar Cove in Shelby
County, Tennessee. Shestated that on August 30, 1999, at approximately 12:00a.m.,
she was awakened by the victim yelling from her bedroom. Thevictim thenraninto
Saulter's bedroom and told her the Defendant had broken into the residence through
the window and fondled her while shewas sleeping in her bed. Saulter testified that
when she ran into the victim's bedroom, no one was there, but the window, which
had a broken lock, was open. She stated that on prior occasions, the victim had
complained to her that the Defendant, who lived in the same neighborhood, had
followed her and attempted to speak to her. Saulter said she reported theincident to
the police. The Defendant was not arrested.

Saulter testified that on October 30, 1999, the victim went to a Halloween
party with her friends, while Saulter attended another party. Thevictim had planned
to go to her grandmother's house after the party, but she decided to go back to her
residence instead. Saulter testified that when she returned to the residence at
approximately 3:30 am., the victim was not there. She then went to sleep believing
that the victim was at her grandmother's house.

Saulter stated that at approximately 6:00 am., she was awakened by a
neighbor knocking on her front door. The neighbor was holding the victim, who had
a sheet wrapped around her. Saulter observed that the victim was scared, bleeding,
incoherent, and moaning. Although the victim was wearing a T-shirt, she was not
wearing shorts or underwear.

Saulter testified that after the police arrived, the victim was taken to the
hospital where she received stitches on her face. She stated that at the time of trial,
the victim still had visible scars on her face. Asaresult of her injuries, the victim
was unableto use her hands and arms or attend school for approximately one month.
Saulter maintained that the Defendant did not have permission to beinside her home
on either occasion.

The victim testified that on August 30, 1999, she was awakened by the
Defendant rubbing her buttocks. She was wearing shorts and a T-shirt, and the
Defendant's hand wasin her shorts and touching her buttocks. The victim stated that
although she did not see the Defendant enter her bedroom, her window, which had
a broken lock, was closed when she fell aslegp and was open when the Defendant
awakened her. When thevictim jumped out of her bed and yelled for her mother, the
Defendant exited her bedroom through the same window.
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The victim testified she recognized the Defendant as a neighbor, who, on
prior occasions, had followed her and asked her for adate. She stated that after the
incident, the Defendant continued to follow her and ask her to "go" with him. The
victim asserted she did not give the Defendant permission to bein her bedroom and
to touch her. She further stated that after the incident, she began sleeping in her
mother's bed.

Thevictimtestified that on October 30, 1999, she attended aHalloween party
and returned to her residence at approximately 11:00 p.m. instead of going to her
grandmother'shomeasoriginally planned. Shestated that while shewasslegpingin
her mother's bedroom, the Defendant entered the room, placed his hands over her
nose and mouth, and choked her. The Defendant then drug her by her legs and throat
to his duplex, which appeared to be vacant. The victim testified the Defendant told
her that he would kill her if she yelled for help. The Defendant took her to a
bedroom, threw her on the floor, removed her shorts and underwear, and forced her
to engagein penile/vaginal intercourse. The Defendant then drug the victim back to
her residence and placed her inside through her bedroom window. Thevictim stated
the Defendant told her that he was "sorry"; that he believed she was "grown"; and
that she should not tell anyone.

The victim testified the Defendant then pulled her back outside through the
samewindow. She stated that at the time, shewaswearing all of her clothesand was
not bleeding. She further stated she had no memory of what occurred next.

The victim testified that when she regained consciousness, shewas lying in
her backyard. Shewasinjured, bleeding, and missing her shortsand underwear. The
victim stated that because she was unable to stand and walk, she attempted to crawl
to her front door in order to awaken her mother. She attempted to knock on the door
with abottle, but she dropped the bottle and broke it. A neighbor heard the victim,
covered her with a sheet, and retrieved her mother. Thevictim stated she wastaken
tothehospital where shereceived medical treatment, including stitches on both sides
of her face.

Thevictim testified police officers cameto her residence the next afternoon,
and she identified the Defendant from a photograph array as the man who assaulted
her. The officers returned two days later, and she identified the Defendant in a
different photograph array as the man who also entered her bedroom in August.

Officer Thomas Avery testified that on August 30, 1999, at approximately
3:30am., hereceived acall tothevictim'sresidence. Thevictimtold him that while
shewassleeping, the Defendant entered the residence through her bedroom window.
The victim described the Defendant and informed the officer where the Defendant
lived. The officer stated he knocked on the Defendant's front door, but no one
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answered, even though the officer heard someoneinsidetheresidence. Officer Avery
testified he did not have awarrant to enter the Defendant's residence, and he did not
believe he could do so without one. He then left the residence and subsequently
reported the incident to the Sex Crimes Unit of the Memphis Police Department.

Officer Avery testified that on October 31st at approximately 6:00 am., he
received another call from thevictim'sresidence. He observed upon hisarrival that
the victim was severely cut and bleeding profusely. The victim identified the man
who injured her as the same man who entered her apartment in August. Thevictim
further identified the place where the incident occurred as the duplex where the
Defendant was living in August. Officer Avery testified that upon entering the
abandoned duplex, he and other officers found an identification card with a
photograph of the Defendant and mail addressed to the Defendant. Officers also
located a pair of girl's pgama bottoms and underwear inside the duplex, which
otherwise appeared to be vacant.

Sergeant Jmmy Daniels testified that after the Defendant was arrested on
October 31, 1999, he observed a cut on the Defendant's finger. Jerry Sims, alatent
fingerprint examiner, testified that fingerprints, which an officer lifted from the
victim's window on October 31st, matched those of the Defendant.

Sally DiScenza, aforensic nurse examiner, testified sheexamined thevictim
on October 31st. She observed that the victim had multiple lacerations on her face
and chest, which had been sutured. DiScenza stated the victim had bruises in the
areaof her vagina, which she opined were consistent with forced sexual penetration.
TBI Agent Chad Johnson testified sperm, which he found on the victim's vaginal
swab, matched that of the Defendant.

The Defendant testified he spoke to the victim on numerous occasions, and
thevictimwasfriendly with him. Hestated thevictim told him that shewasnineteen
years old. The Defendant denied breaking into the victim's residence and fondling
her on August 30, 1999. He further stated the police did not knock on his door that
night, and had the police done so, he would have answered.

The Defendant testified he and the victim had consensua sex in her bedroom
on October 30, 1999, between 5:30 and 6:00 p.m. He denied forcing the victim to
engage in sex and injuring her. He stated he cut his finger while repairing his son's
wagon.

The Defendant testified that after he was arrested, he gave a statement to the
police in which he denied entering the victim's residence and engaging in sexual
intercourse with her. He further stated that while he was incarcerated, he wrote
letters to the victim's mother asking for forgiveness.
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Id. at **1-4 (footnote omitted).
ANALYSIS

Onappeal, thepetitioner arguesthat trial counsel did not provideeffective assistance because
counsel “failed to investigate [the petitioner’ s| case adequately, and did not review case materials
with him”; counsel “failed to meet with [the petitioner] pre-trial to explain histotal exposurein the
event of conviction”; counsel “refused to discuss his case with [the petitioner]”; counsel “failed to
contact potential aibi witnesses’; and counsel “ignored [the petitioner] during [the] trial.” The State
responds that the petitioner failed to provethat trial counsel wasineffective. Wewill review these
claims.

In order to determine the competence of counsel, Tennessee courts have applied standards
developed in federal caselaw. See Statev. Taylor, 968 S.W.2d 900, 905 (Tenn. Crim. App. 1997)
(noting that the same standard for determining ineffective assistance of counsel that is applied in
federal casesaso appliesin Tennessee). The United States Supreme Court articul ated the standard
in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), which is
widely accepted as the appropriate standard for all claims of a convicted petitioner that counsel’s
assistancewas defective. The standard isfirmly grounded in the belief that counsel playsarolethat
is“critical to the ability of the adversarial system to produce just results.” Id. at 685, 104 S. Ct. at
2063. The Strickland standard is a two-prong test:

First, the defendant must show that counsel’s performance was deficient. This
requires showing that counsel made errors so serious that counsel was not
functioning as the “counsel” guaranteed the defendant by the Sixth Amendment.
Second, the defendant must show that the deficient performance prejudiced the
defense. Thisrequiresshowingthat counsel’ serrorswere so seriousasto deprivethe
defendant of afair trial, atrial whose result isreliable.

Id. at 687, 104 S. Ct. at 2064. The Strickland Court further explained the meaning of “deficient
performance” in the first prong of the test in the following way:

In any case presenting an ineffectiveness claim, the performance inquiry must be
whether counsel’ s assistance was reasonable considering all the circumstances. . . .
No particular set of detailed rules for counsel’s conduct can satisfactorily take
account of the variety of circumstances faced by defense counsel or the range of
legitimate decisions regarding how best to represent a criminal defendant.

Id. at 688-89, 104 S. Ct. at 2065. The petitioner must establish “that counsel’ s representation fell
bel ow an objective standard of reasonablenessunder prevailing professional norms.” Housev. State,
44 S\W.3d 508, 515 (Tenn. 2001) (citing Goad v. State, 938 S.W.2d 363, 369 (Tenn. 1996)).



Asfor the prejudice prong of the test, the Strickland Court stated: “The defendant must
show that thereisareasonable probability that, but for counsdl’ sunprofessional errors, the result of
the proceeding would have been different. A reasonable probability is a probability sufficient to
undermine confidence in the outcome.” 466 U.S. at 694, 104 S. Ct. at 2068; see also Overton v.
State, 874 S\W.2d 6, 11 (Tenn. 1994) (concluding that petitioner failed to establish that “thereisa
reasonabl e probability that, but for counsal’ serrors, the outcome of the proceedingswould have been
different”).

Courts need not approach the Strickland test in a specific order or even “address both
components of theinquiry if the defendant makes an insufficient showing onone.” 466 U.S. at 697,
104 S. Ct. at 2069; see aso Goad, 938 S.W.2d at 370 (stating that “failureto prove either deficiency
or prejudice provides a sufficient basis to deny relief on the ineffective assistance claim”).

By statute in Tennessee, the petitioner at a post-conviction relief hearing has the burden of
proving the allegations of fact by clear and convincing evidence. See Tenn. Code Ann. § 40-30-
110(f) (2003). A petition based on ineffective assistance of counsel is a single ground for relief,
therefore all factual allegations must be presented in one clam. See Tenn. Code Ann. 8
40-30-206(d).

We note that when post-conviction proceedings haveincluded afull evidentiary hearing, as
wastrueinthiscase, thetria judge’ sfindings of fact and conclusions of law are given the effect and
weight of ajury verdict, and this court is “bound by the trial judge's findings of fact unless we
concludethat the evidence contained in therecord preponderates against the judgment entered in the
cause.” Black v. State, 794 S.W.2d 752, 755 (Tenn. Crim. App. 1990). Thereviewing court must
indulge a strong presumption that the conduct of counsel falls within the range of reasonable
professional assistance, see Strickland, 466 U.S. at 690, 104 S. Ct. at 2066, and may not second-
guessthetactical and strategic choices made by trial counsel unlessthose choices were uninformed
because of inadequate preparation. See Hellard v. State, 629 SW.2d 4, 9 (Tenn. 1982). The fact
that a strategy or tactic failed or hurt the defense does not alone support the claim of ineffective
assistance of counsel. See Thompson v. State, 958 S.W.2d 156, 165 (Tenn. Crim. App. 1997).
Finally, a person charged with a criminal offense is not entitled to perfect representation. See
Denton v. State, 945 SW.2d 793, 796 (Tenn. Crim. App. 1996). Asexplainedin Statev. Burns, 6
S.W.3d 453, 462 (Tenn. 1999), “[c]onduct that is unreasonable under the facts of one case may be
perfectly reasonable under the facts of another.”

The only witnesses to testify at the evidentiary hearing were the petitioner and his trial
counsel. Acknowledging he had testified at tria that he had consensual relations with the victim,
the petitioner spoke of the witnesses whom he believed should have been called to testify:

Q All right. My question to you is, these witnesses — | believe you said you
should have or could have called. What would they have presented differently or in
addition to what you had to say that would have swayed the jury?



[Q] Werethese witnesses in the room when you had consen[sjual sex with this
girl?

A No.

Q So they couldn’t say, definitely, whether or not you had actually consented
—whether she consented to have sex with you or not, could they?

A Thetimeain'tright. That’swhat I'm saying, thetimeain't right. The people
that was at the party in the videotapethat | had would have shown that it’ satimeline,
and it wouldn’'t —it wouldn’t fit. It wouldn’t havefit. It wouldn’t havefit.

Q Okay. So are you saying that the crime occurred earlier or later than it was
aleged at thetrial?

A I’m not saying a crime occurred at all.

Q Well, the eventswhere you two had sex, let meask you that. Why isthetime
line soimportant? | mean, the fact of the matter is, you admit that you had sex with
this thirteen-year-old girl. Correct?

A I’m saying that I’m not guilty of rape. That'swhat I’'m saying. I'm saying
that I'm guilty of something, but it’s not rape.

After saying that he had not seen photographs of the victim'’ sinjuries until he wastestifying
at histrial, the petitioner then was asked how he believed trial counsel should have dealt with these
injuries:

A He should have . . . found out who really put those cuts and bruises on her.
That’s what he should have found out. And if he would have did an investigation,
it'sapossibility that he would have really found out. If you read my transcript that
| have, it will say that they asked the question, “Who put those —who put those cuts
and bruises on you,” and she said, “I don’t know.” And even this doctor — Sally —
this Sally something, she even said the same thing; that she questioned the so-called
victim about it, and the victim said, “I do not know.” | don’t recall.

Q Now, isit your position that she got these injuries before or after you had sex
with her?
A It [is] my position that | don’t know anything about the injuries until | seen

the pictures. That's my position.



Q So areyou saying that somebody el se gave her theseinjuriesafter you had sex
with her?

A | don’'t have the slightest idea.

Claiming that he could have done a better job defending himself than trial counsel had done, the
petitioner then detailed the errors of counsel:

A [Tria counsel] didn't listen to me.
Q Okay. About what?

A | was sitting there — | was sitting over there in that first chair — first | was
sitting in that second chair, and Y our Honor suggested that | move to thefirst chair.

Q Okay.

A And | had notesthat | had written down, and | touched [trial counsel] on his
jacket, and | tried to give them to him, but he didn’'t turn around. He didn’t even
acknowledge me.

Q What —

A And I’'m thinking —

Q — were those notes about? What did you want him to do?
A | wanted him—okay, first of all, [trial counsel] weren't [sic] prepared because
| asked him that.

Q Could you answer my other question first[?] What wasit that he didn’t do
that hurt you that you wanted him to do?

A | wanted him to represent me right.

Q What does that mean? Y ou didn’t realy answer my question, Mr. Spencer.
A (Pause.)

Q Y ou understand thisisyour day to provethis. Y ou havetotell thejudgewhat
was wrong with your trial because of [trial counsel] —not because of the proof but

because of [trial counsel]. What wasit that [trial counsel] did that was so bad that
made the jury convict you?



A Hedidn't alow me to have witnesses.

Q Okay. These witnesses who could testify about the time line, is that what
you' re saying? — or were there other witnhesses?

A | had a videotape, and the people had the videotape that came to this
courtroom, but it just so happened | got reset. | don’t know if [trial counsel] was my
lawyer at that time or not. | don’t know. | didn’t know who was my lawyer.
Q Let me ask you about the videotape. You said they brought it to the
courtroom. Didthey bringit duringthetrial, beforethetrial? —when did they bring
the videotape?

It was during one of those court days. | don’t know which oneit was.

What are these peopl€’ s names?

| don’t know their last name. | know their first name.

A
Q
A
Q Now, if you don’t know their names —
A | know their first names.

Q

—how is[tria counsel] supposed to find them? [Tria counsel] has got to go
out and find these folks.

| could have got their names. | could have gotten their names.
Y ou can’t get them anymore? Who are these people?
People that was at the party.

Y ou know their first names. Isthat right?

> O » O >»

Yes. Yes.

Further, the petitioner said that histrial counsel should have questioned the State’ s medical
expert “ about some hematomas,” asserting that “you could get that by riding abike—abicycle. And
that should have been challenged.”

Askedto givefurther examplesthat histrial counsel wasineffective, the petitioner demurred,
explaining that the questioning had gotten him off balance, and said, “I’m all shook up. I'm like
Elvisright now. I'm shook up.”



Trial counsel testified that he had practiced criminal law for ten years. He said that he had
agreed to represent the petitioner “ somewherebetween threeand four weeks” beforetrial. Hevisited
thepetitioner injail “onceor twice—something likethat.” Heexplained that although he had severd
other cases that had gone to trial before that of the petitioner, he was prepared for the petitioner’s
trial:

For thiscase, yes. If | didn’t, andif | could have honestly stood before Judge
Dailey and looked him in the eye and said, “I’'m not ready,” | would have done it
without any hesitation whatsoever. I’ ve certainly doneit before, but | couldn’t do it
in this case.

He explained what he had done to prepare for the trial:

Obvioudy review thefile. | talked with [the petitioner’ s previous attorney],
at length, about the case. | discussed [the petitioner] with her, what he had been
saying — things of that nature. What investigation she had done, what motions had
been filed. | can’t remember what that entailed; but, | mean, we talked about it. In
reviewing it, another reason, going back to the continuanceissue, isthefact that [the
petitioner’s previous attorney] had spent al this time preparing the case for trial,
which was another reason | was perfectly comfortable coming in and trying the case
is because of the preparation work that she had done. And | was relying on her
heavily in thiscase. So, for those reasons, | didn’t ask for a continuance.

Hesaid that the petitioner’ sfirst attorney had filed motionsand he had full discovery and did
not file any additional ones “[s]ince there were no suppression issues.” He said that he and the
petitioner discussed histestimony and “how that might be difficult given the proof.” Counsel was
aware that Sally DiScenza, the State’'s medical witness, was a nurse practitioner, rather than a
physician, and said that an attorney in his office, who also was a nurse, had reviewed the victim’'s
records.

Trial counsel said hehad“ sat down” and gone over thefilewith the petitioner’ sfirst attorney
when he replaced her. Additionally, he met with the petitioner and discussed the case, including
cross-examination of witnesses, his right to testify and “what he was going to testify to.” Counsel
said that the State had a strong case against the petitioner. He did not recall the petitioner ever
mentioning a videotape to him or receiving the names of witnesses.

The post-conviction court, in itswritten findings of facts and conclusions of law, found that
trial counsel “did an outstanding job in representing the petitioner in what was an extremely difficult
case. Intheface of DNA evidence linking the [petitioner] to this crime, gruesome photographs of
the injuries to this young victim, and other extremely compelling evidence presented by the state,
this[petitioner] testified at trial and asserted adefense of consent.” The post-conviction court found
that the petitioner had failed to establish either that trial counsel wasinadequate or that the petitioner
had been prejudiced by counsel’ s alleged inaction and misdeeds. We concur. While the petitioner
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made numerous complaints against trial counsel, he failed to show that the outcome of the trial
would have been different had counsel proceeded in the fashion the petitioner now claims that he
wanted. Likewise, asto these missing witnesses, the petitioner complainsto no avail, for this court
cannot presume that unidentified witnesses both would have been beneficial to the petitioner and
atered the outcome of the case. See Black, 794 SW.2d at 757-58.

CONCLUSION

Based upon the foregoing authorities and reasoning, we affirm the post-conviction court’s
dismissal of the petition.

ALAN E. GLENN, JUDGE
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